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‘ Vriﬁé?~ Ccncral cona1c1ons anc vuéplcmuntary-conol ‘; 15 ap
: withithe draw1ngs and pe01f1catlon% whei Dla are 301;cited.
Contractor-subcontractor agreement forms are llkely to -appear
only after costs have been estimated and bids Subnit+Pd even
though the terms of these agreements have a DroLouao CL;ECt on
costs. lore often than not, you see'cubcontract agrecments after
“they have been filled in by your customer and you"get tne strong
reallaq that if you do not want to sign. then tne waj thoy are,

fone of your COHPEthOrS w111

Some contxact documents seem to have qo manv'“go*e defects

 tHaL one wondero whether they vere the product oflany'normal

iiprocess or- were, in fact founa under a cabbageﬂleaf whcre thej

had sprung up like toadstoolu. Peferenceg to contract oocunent
in uhls.paper w111 befto.tae generalﬁand supplementary*
condltlons, owner-contractor agreenen;s ana subcontracL
-Qagreements and not to the tcchnlcal spec1flcat10ns or plans.

Although the drawings and technlcal spedificationsvtell you what
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>; Hassto‘be done, the other documents tell what will happen if you

or o*heLs ”oh’t‘éo it right.

urhﬂtilng Optlml té; contractors and' s lmators ﬁexa1‘f asoumeb
_at the”tlme of ta¥1ng Off a job that nverytblng w1l go. xlno and:

uthat thc naln cost°

to be reckoned Wlub are hose 1ncurreu 1n

,jlsfié“undefs;andéblé;*wnether nanv of" these

s evet occur,jaﬁdcln what maonltude, will be determlnec
‘;largely by future’anc qpparently unforeseeable events,, Under the
law, however, you may be liable for éamages to oﬁhérs'or’not
orelieved from damages to your firm for c»enc that youlor;anothor
x,bidder could have contemplated at tﬂé‘tllh of enterlnc 1nto the,
contract. The probable 1ntent of Lhc two. DaILlEQ to tbev. |
agreement may be judged on how a rcasonably 1nLelllcent pcroon c
who is knowledgeable of the normal usage of wordu‘ln fhe Lraoa

and surrounding circumstances. at the ti ine ox bloolnq woulc Lead

the contract 6ocument° as a whole.a Thlg is :prohgbl&

, betwecn the thlnklng of the ontlﬂls c_esxlmatogxg ~‘albci;cver c
that Murphy s Law always appllea., o | L |
Contract documents should promote harmonchufSndvefficienﬁ
- cooperation to accomplish the objectlves of botn‘oartlcc-and not
to entrap the unwary. 1In practice, however, catelessly worded'
1anguage and amblgul ties. often do entrap one party or Lhe other

because the parties were unknow1ngly zar;apartoln;thelr
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lgned Tne fact 1», contract documentﬂra ¢l not
ejtoaagtools*and thcy were noL leCOVEKLJ Lnaer ."

Aufuome tlmc or another, nost of uhem were

caboage leaves.

imetlculously craftea by someone w1th Lhe 1ntent10n 01ther;Lo

-¥gEffeot1veness PrOJect Repoft on: “ConLractual Arrangements" urgeg
’omners, who havo the most say about the wordlnq of contract
documentg, to allocate rlsk'accordlng Lo the party s relative
ablllty to control the.factors that create rlsks; Obviously, the

party best uble to nltlgate aamages Ulll then hdve a“,lnCunt ve

to do so and .can judge tne nagnituoe of Lhn unmltlgated rlsn:’ Eo

matter what the incentive to the otner '°LLy Lhere_ls lltt10 hc

~can do if the causative factors are beyono his conLrol

EXCUL PATO ! CLAUSES
' he cou1 conLrol by

By excusing one party fromk,"abillr.

dumplng it on the other, . exculpatorv ﬂlause are e n leo oi“W

improper risk allocation. Conbract~d63umentu tha_ contaln them

are not-only unfair; they are unecononi.c. 'Bidaers who have to
guess at the possible cost of risks over which thev have no
control will have to include sighificant contingehcy factors in
their bids, and these bid additions will cdst the'other narty

even if the event doeg not occur. tloreover, courts and




arbitr\tors may refuse to impose exculpatory clauses unless it is

ar Lhat the v1ct1m hnew e: plicitly what he wasv31cninq.

Tc
1demn1tv or holu harml 258 clause“ are OLten evculpabor}’:g

by .“; :
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»bscau e ley e cuve one Dgrty from cons equenoeu ) '13 aec

reguir ng Lhe other Darty to 1nden ify him from all ;oss, even'if

3

“negl;ﬁ,aca'oﬁfthe -a§ty\be;ng Lndemnlfied were wholly; or 1n'

~151gn anﬁ provii e aacduate contractuﬁl 31ab113ty 1nsurunce. In
the future, however, contraCtual llablllty 1nsuxance against the
risks of broad form--and perhaps even internediate.

formn-~indemnity clauses may be difficult to obtain.

| se ;arérgaining‘in_pgpularity with

 5wne;s who are alarmed when they £ind that‘daméges for délays
 Céuséd by desigﬁ errors and omissions, execessive cndnge oroers,.
};Eowner 1nterference, and other problens over whlch someone besldes
ﬁc,fthe contractor ha control can be ehce531vely costly Whenr |

‘delayu caused by the owner exceea those

the clause.- The owner stands a risk of paYing‘Lﬁlce-‘*flréf inf 
CUbthHGd bid prices, and SOuond in 1051nc tbe case in court
"Scope" documents may state that the contract documents
indicate the general scope of the projecﬁvbut do not necessarily
'~indiqate or descfibe all work recu1reu Lor iull Deriormance and

- completion. The contractor is contracLUcliv required to furnish
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 lall items requlred for the proper ex ecution'anﬁ completion of the

VworL,,and the de0151on of the archltcct as to uhe wor 1ncluded

Wl

hln the scope_of the document 15 Llnal an& blndlng

Much as sone contractor do noL 11ke to perforn Feaeral worh,

vcondltl nu clauae whlch leLs’contracLor bulla 1n teM< ‘

on what is unk nown to everyone;_construccive,changes,which give
you the same benefits as a‘change order whén the government's
adtion requires unplanned actions; equitable aajustmenﬁs for cost
or time increases reguired for performance of any par£,of the
_work, whether or not changed. It was this last clause that
opéneé the way fdr often successful Claims for impaét:or ripple
oamages and unabsorbe - or e“tended overheW’.’ By conPLQQt, some
:'nrvate contxact aocumcntu allow only for relmburaement OL
' change°1oraereo wna,not,those caqseg‘by‘ac;;ons Qr'lnactloné~o£

,the custonur.f'

: ‘oberL A Stone, Deputy AssxstanLiuedretary of Defense, 1n a
'Februery 82 momoranuum to a051stant secretar1e OL Lne Arry |
Navv and Air Force, stated the phlloooph< of tne anurtnul of
Devensc that led it to discontinue the 7out1ne use oI Legalnage
on construction projects: |

- "Interest on commercial construction loénS'remains high,

and we nugt expect that the carrying cost. on retained
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cavments will be included in contract bids. The
Vc cﬁ;fenﬁkconstrdction ontract retainage practices.
“élycic{adfccQsts’tcfcurrcon"-LucLlon p:uvx;m

‘therefore, and do not necessarily improve the auhlLty

cor utility of the project. By controlling recalnage

ondourycontracts; we should réall"O'QCOﬁomiC spvvnqsg

fmeﬂfidf'DGfense_cohsc;uctlcn.-f

11 contract requlrenenL - This should?"

’&\

improve ourRQeiccptlon 2as a- pré£errc Loner DV t

.:conatructlon 1ncuatry and tend to reduce our concract
Lconqtru"+1on’costs even nore," o
Undoubteoly, Lhe thlnklng on eliminating "carrV1no costO" ana

mpLOVLng contractor"’ perceptions of the ancnue Depertxc nt as a
preferreq customer leo orlglnally to the lack of use of |
‘e“culp=tory clauses and provision of such clau eszaf thogc

Mpertalnlng to constructlve changes, constructlve acceleratlon,_

constructive suspen51on and dlfferlng SLte‘cond;tlonsj
S OCUMEL . , SR e

‘Contract documents used 1n prlvate anc non-feh

construction are noL as unlformly reaoonable, but current;AiA"
forms are. The Anerlcan Institute of Archltect ‘haﬁ publl heu
ATA Document AEPl, General Cond;tlons cf the Contract for

was published

o
e
P

Construction, since 1911, The thirteenth editi

i

in Rugust of 1876, ‘and the fourteenth is uhnccten;in-ngcember of

1385. AIA Document A4S, Subcontract,v Lana ru Form of Agreement




will

"986.ﬁ W1th motlveo~81nllar to’t ove o; the
_government the AIAfnaPes a real erfort to develop u0uunentofthat

*iarc Lalr Lo Lho owner,'contxactor, and subcontractor allke. ~The

’rchltccuu,Op the AIA Documonts Comwltt ee soeno many four5 thh

;chonvraCLs ano WlL“ thc Lew appllcablo Foceral ana state statutoo,
‘fand eqqltable., Slnco Lhey are wrltten by ar hltects,'some AIA

documents do excuse archltects from some 11ablllty hef probably
should have, but the effect is’ to ShlLt LlS s to owners more than
to contractors. | L

Decause some electrical contractors are prlwe conLracLoro
using A201 and all are greatly afleCtec by it Lhrough
- f£low-through pro*ds:.onc to subcontracts,yirnave becn oreatly

involved since 1974 in the devclopnent ouvthe 1076 anu 1986

editions of A201; the 1978 and 1986 edltlons of A407°~ the nwg,}?

A317 surety bond form, ASll, Culde to quppleﬂentcrj Ponalulons,
,and the Short Form Contract, A107. For tne 19 6 ndltlon, we
started collecting and evaluating propbsals'from"contractors as

long ago as 1989. On behalf of NECA and other ASC affiliates,

e NG
i

@
0
S
]
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the Associated Specialty Contractors, Inc. PLroposeac
- changes from the 1976 edition of A2fl and subsecuently has

-

propoged many changes Lo each of the various drafts prepared by
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“AIAi I havn met several times with the Documents Comnittee to
explaln our DOSlLlon an& to "negoti te” mutually acceptablc S

language~‘

"rThe groups that work nosoiw1Lb the. AIA ale the

‘Assoc1a ed”Ge_eral Contractors, AS°ociated opec1a1ty Contractorsy

:ano‘Amerlcan Subcontractors ASSOCLatlon, thc latter two meetlng

"jolntlj and adoptlng

a unlfxed p051t10n,v1th the AI'fDocumen+s;_

_.hu pr{duct of these’\’

ofef;oxts 1s as- close to an 1ndustry consensus document as is |

'i‘p ssible to attain.  The AIA tries olllgentlyzto carn the
approval ahd'endorsement of the oontraotorS’ assooiations.,

BEMERTITS QOF STAMNDARDIZED DOCUNENTS

Stancdardized contract documents such as Form 23-24, A28l and
A481 enable contractors, owners, and architects to hnow their
rights and obligations, the deadlines for giving notices, "
provisions for change orders, disputes and manv other matters_

w1thout haVlnG to otUdy the entire general Conultlonc for eVny,f

Job. Legal precodcnos have already bein,establxaheu on ome”

the language ‘50 some lltlgatlon and arbltratlon w1ll notwb:.
oemanded by probable losers. FPever mlstakes oue Lo anblgolt;es
will be ﬁade.with standard contracts,iiA58001ated Specxalty
Contractors or NECA are able to publish,cOmmentariesionyAIA
forms, calling particular attention'tofbenefits‘and_ﬁotential
problem areas, | |

Some state contracting agencies use AIA documents even though
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~ they may change them and reprint them under a different title,
'*bptfcgntractors who have not become familiar with those documents

*ddfnquha?é-thefSame ecurlty of hnow1nq they have qtudlea Lhe

, ocuméht‘ efore; Purthermore, gome state governmente ake Lwo or

k}three years after a new standara form hag been procuceu to *tart

ﬁfl@é, Qﬂ'coblcs é.year belng sold, E} APC reconncnd ,ﬁfqihst'iis
{f use,/and gone goqeLaT contractors instlnctlvely ouspoct it
becauqe it hac the AIA'S namo on 1t;

In thu laﬁt 14 Vears, long and stxonuous >égbéiaﬁions’of
‘A§C, ASh, and AGC to develop a contractlng 1naustry étan6ard
 subcontract form resulted twice in committee acreenent whibh AGC
refuséd to ratify and a stalemate-—particularlv over Daymhnt
terms-—in the last effort. Twice after Lnese ncqot¢mulon~,
feiled, AGC published a unilateral form, the most rocent being
F;AGC Fornm 6@0, which RSC and ASA haﬁé criticized inva,comm ntarj.
Form 600 contalnq numerous erculpatory ana 1nequ1tablo C¢au jes.,
ngf courge, AGC is well aware of the Lact thaL nany ubbontracuors
'w111 slgn uch agrecments,,oftcn wzthout changlnc Lhen, '“f7
regardlesu of ASC commentarleg. The general contractor has_a~
vastly superlor‘bargalnlng posxtlon when;he“has;the job'and the
price has been set, while the subconttactorg arertryiﬁg to gét

the job they have spent a great deal of money and time

estimating.
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Asfflawed as it is, AGC Form 608 is considerably better than

‘nOSt of the subcontract form developed by individua1 contractors

'andtby'varl

ous‘AGC chapters. A researcn prOJect 1n Pennsylvunia
,several years ago for a master s degree the81s reVealea S
"con51cerablj more use of Adﬁl's and 1960 AFC AoC subcontract

%agrecments (also known as AGC- CHSCI agreements) than the AGC

'kBut 1ndlv1aual“"

;real Oroblcm ot Probaoly at no other conm~*c1nl venturt_éré people
;;thus shooting in the dark hoping to hit the target:beforebit'hits
“‘them to the extent of subcontractors' bioding. True, the

vsubcontractor has a right to negotiate on the terms_ofsthe

subcontract or to refuse to sign it. Legally, a subcontractor is

~obligated to perform at the amount bid if thelgenéralftontractor

used the bid in preparing the genéral‘bid, but thi? would,not

‘likely be construed by a court or arbitrator as rcqu: 1ng'a->

acrcenent than the tcrms in the owner contractor agrevment

available to the subcontractor when bldu1ng.

ASC recommends substitution of A4Sl For unfair sutsontracts
offered by general contractors, including AGC Form GCG. The 1966
AGC-ASC form, which is still recognized by ASC and has never

~

by AGC, is another good substitution. A third

D._-

been abrogate
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*;farranaement is to at ach the type of addendum 1nc*Ldeo in the

-COUantarj on Form (Uﬁ publlshod by A C. ano AoA which nodlfi s

e Lermvmof Formk{ﬂﬂ.: A simllar addenoum could be uced Ior anj

;-other~unde sirable subcontraot form. I*c Lhe coneral contracLor

- accepts the addendum, 1t amen 1485 Lhe agroenonu he hns 0r0£LelCC

e‘ivpectedl,;FreGQCntly they use contr ct documelts Lhat were

”«devcloped by someone else and may even havc the 1mpr9551on that

' oome of thc 1egal soundlng language harmlul to. subcontraccors is
necessary to make'lt a legalfaocument' If a general conchctor
likes a 0art1cular subcontractor 8 prlce and performancc, he»
might well accept wording changeu proposec by that subcontractor,
especially if the proposals are maoe about the lee the |
subcontractor needs to be brought onto t e ]Ob | =

There is little chance that anotner stancaLd subcontract form
that is acceptable both to NECA and 1ts chaDLers anJ to the AGC

cand 1ts chapters can ever be negotlated The maln stlchlng polnt

‘“is the payment clause. General contractors'- soc1at10ns want

cpayment ciauses thét are chlpatory, requlrlng tho conLrac;or
to pay the ubcontractor only if and aFtcr the general contractor
nas been paid. With such a conclclonal payment clauseg the
subcontractor's payment may often he delayed because of disputes
between the owney and the general contractof having”nothingAto‘dO

with the oUJCODtFQCL.
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Al

w

hough many general contractors accept their responsibility
to pay their subcontrackors on time, they are concerned about a

L nanoatory reou1rement Lhat,"hey "bank the job," and the problens

Lhat coula cause ;hen in the event of an owner default.

Purthcrmore, those general contractor who hccepL Chlo 1 

'7al_hough 1ndlv1dua1 electrlcal contractorv mlaht be w1131n0 to
-sion agreements with certaln general COﬁ ractors doing wor for
known owners that contain conditional~paymenttclauses, it would
not be appropriate for HNECA or ASC to;agree that such.clauses are
acceptable for universal use in standérd agréements. ‘Somewhat
ambiguous payment language is often interpreted by courts
favor ably to subcontractors because of the cémmon law rule that
controversies over gmblguous lancuage will be settled acainst the
proposer of the agreement form, usually the general contractor.
If it were a standard form to which;AéC d; HECA were a party, we
would be equally responsible for the émbig&ity, anﬁfthis rule -
would no longer apply. o SR
Contract documents are a means to;an end, but not the end.
General conditions are often almost ignbred when eve:ythiﬁg is
harmonious and going smoothly. It is¥only when claimsrahd
disputes arise that recourse to the 1énguage is néCeséary, and at
that time the agreement language can becomeimore important than

‘the language of the technical specifications. . Every contractor
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;;and’subcontractor, estimator, and project manager should be

thoroughly conversant with the contract documents.used to bid and
administer projects. The ASC Contract Documents book provides
“helpful guidance, and a new edition will be published when the

‘new AIA documents have been released. Read what your rights and

e, and decids whether you can afford to sign tho




